B,April 1946

- Hon. Dan Es Garvey

Secvetary of State LA‘V L' BRARY
. Cepitol imildling | -

oo e, s NRIIDKA. ATIORNEY GENERAL

Wo acknowledge rocelpt of your letter of 27 March

1946, in which you request our opinion on the following ques-~
tions: :

"(1) A pumbor of Indians who are discharged
- veterans of the.military forces and who are
now working and do not intend to return to
-thelr reservelions wish to register and vots
- In this state. The question has been raised
- as to whother or not such Indlans are eligible
~to reglister ond vote in this state.

_ (2) Discharged veterans returning to this
. ... . state, whose faullies, during the time thsy
“were 1In the service, havs moved to this stats
end established residence hers, desire to ro=-
gister and vote in this state although they
.bave not resided in this state a full year
prior to the date of election. The question
is whethor or not these men are eligivle to
register and vote",. '

» In 1928 our Suprews Court, in the case of Porter v.
Hall, 34 Ariz, 308, 271 Pac. 411, held that Indians were in-
eligible to vote in the State of Arizona because of our cons
stitutional provision refusing suffrage to persons under guar-
dianship. The Court held in that case that until the federal
government determlnes that Indlans are released from guasrdian-
ship and that their status in rogard to citizenship is the same

as thet of any other cltizen, the law of this state prohibits
them from voting. :

Congress has extended citizenship to any person born
in thoe United States to a member of an Indlan i tribe, Tit.
8, U.85.C.A, 601, and therefore the only barrier that stands
betweon an Indlan and hls right to exercise his vote in Ari-
zona 1s the question of whether the Indian 1s under guardian-
ship. The courts hold that 1t is for Congress to determine
when and how that relationship of guardianshlp shall be abane

doned. In re leff, 197 U.S. 488; 49 L.Ed. 848; 25 Sup. Ct,-
506. :
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The general statement of law containsd 27 Am, Juris.
[ = - .

] Lo .
- 49, sbatess

U Individuel Indisns who have severed.thalr con- -

-nections with ths trive to which they bolong,

L Or wWho vio longer maintain their tribial rela-
~tions, are subject to the laws of the state
where they happen to be, unless specially ex-

“eepted by the United Statss"., = ° :

We conclude that when an Indian becomes emancipated he

1s no lenger under guardianship and, if hé meots the otker ree
- quirenments of ths statute, is Qualifiod to vote in Arizona. The .
- questlon of emancipation is a question of fact that rust be con=
- sldered in each individual case, at which tims the decision must:

boe made as to whsther the Indisn has complied with the various
congrosasional enactnents permitting him to freo himself from
any vestige of governmental control. It is for the federal
government alone to abandon that guardianship over the Indian
and permit him to assume and be subject to all the privileges

and burdens of ons sujl juris,

This would s;pear to be a situation in vihleh appropriste
organizations could make an appeal to Congreas to sot up an eman-
clpation procedure for Indians, if they chose to avall themselves

~of 1%, who have served honorably with ths armed forces of the
- Unlted States. - ' o ' e e

Thers are many Indlan tribes existing within the State SR

of Arizona and the United States. It has been sald that there
are mora full<blooded Indlans in this State than in any other.
It 1s our opinion that the eliglibility of an Indlan to vote: is

& questlon to Le determined in each individual case and then
upon determination that emancipation has besn completed, the =
right of suffrage must be extended to that individual. It was
aptly stated by Judge McAlister 1in Porter v. Hall, supra: '

": & & But so long as the federal government

insists that, notwithstanding their citizen-

. ship, thsir responsibility under our law:
differs from that of the ordinary citizen,

- and that they are, or may be, regulated by
that governwent, by virtue of lts guardian-
ship, In any manner different from that which
may be used in the regulation of white citi-
zens, they are, within the meaning of our
constitutlonal provislon, 'persons under guard-
lanship', and not entitled to vote®".
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Thorefors, we submit that ws cannot lay down ths rules

“n response to a.pgensral questlon as to- whobher an “Ingism® 1g

entltied to vote bocaunse of his residence outsids of tho reser-

~vation. Your question 1g fransed as to Indians wWho are vebarans;
Jilitery sorvice alona, or en honorable discharge from the

sorvice, does not of itscls change ths relotionszhlp of guardian

and ward,

In anawor to your sgccond qQuestion, you again request

~.information of' a gensral nature which must rest upon a preclue
“ fact-situation in each case. However, it will be possible to

propound a few general rules which nay servo as a gulde to tho

“appropriate officials.

‘Section 55=512, A.C.A.1939, lays down the general

principles to bo followed and 1s in effect & declaration of the
existing law on scquisition of residence.

_The use of the term "residence" in Section 55-201,
A.C.A,1939, in respect to voting, appsars to be a use in which
"residence” and “Gomicile" are congzidered synonysons terms.

~ 568 .28 C.J.5. p. 7, para, 2 (b).

There are throe typés of domicile: (1) domicile of
origin, which is gonerally the place whore one is born; (2)

‘domicils by operation of law, whlech is that domicile attribut-

ed by thoe law to,a‘perﬂon‘1ndependent1y of hls own intention

. or actual residence; and (3) domieile of cnolce, which 1s dee
‘fined as tho placoe which a person has elected and chosen for

himsolf to displace his previous domlcile and wnich has for

~1ts true basis or foundatlon the intention of the person. It is

with this last domicile that we are primarily concerned. Domi-
c¢lle of choice 1is entirely a question of rasidence and intene
tion, or as it is frequently put, of factum and animus. To
constitute such a domicile or to effect a change of domicile,
there must aprnesr both an actual residence 1n a particular lo-
catlon and an intention to remaln there or to nake it one's
homs. Applying this rule it is seen that at soms %ime there
mst occur a unlon of resildence and Intention, and that the
moment that unlon occurs the person has acquired a new domicile,
and 1f his intontion romaina unchanged the person 1s - domiciled
at that locatlon from then on. So thorefore, we may generally
gay that if a soéldier, ox=gerviceman, or any other person 1s
within the State of Arlzona under such conditions as permit
him to becoma a resident df the State, as distinguished from
domiciled therein, and durling that period forms the intention
to reside primarily in Arizona and make 1t his home, from that
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,momenu on Athat person Jd domlciled in Arizona and is aresident
cof "Arlzotia. within the meaning of Section 55=-201, A. C.ﬁ 1909 and
-fono venw taovoaftcr becomes eliviblo to vote.

In. that connoction we may say. that ths location of a

 }Lman's Wife or femlly 18 not necossarlily a fact that.is & con-
ﬁclu ive douermtnﬂtfon of his domicile. See In Ty Dapoett, llﬂ
HeE,. 6ﬂ1; 75 A L.R 1&615 \ SRR R

There is a- qualiiication to this rule. It is universal-

1y held that the fact that onc is on milltary duty doss not pre=-
“relude him from establishing hils residence where ho ‘is stationsd,

if he so desires, BUT he must have some period of rosidence off

L the mllitarv resgrvation. Yhe cases without exceptan‘ﬁoxd That
- Vigre: rust be o period of time in which a person in military f
~servleo resides on tsrritory other than the military roeservation -
. whore he 1s gssiened. uoe Notes, 148 A.L.R. 1411, 149 A. L R,
'1471, 150 Al L R. 1468, "151 A.L.R, 1468, : '

The mqnnor in vhich residence could be obtainod off

- _thﬁ reSﬂTvatlon atmits of too many factesituations for us to,

_attempt 1llustration and each case must be resolved by an aps
~plication of the principles emumciated above to what. actually

~is the cage idn the qitu tion under vonqiderqtion.

If «a Drecise fact-sltuation 18 presented in the caSés

- .of Indlans . or any other. 1nd1viduals, this offico will be pleas-. '
Bi d to advise in each case. j" . B

* Yours very truly,
JOHN L. SULLIVAW, Attorney Genoral -

JOHN W, ROOD, Asst. Atty. General
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Hone Dan B, Gavvsy
- Secretary of Stats LAJ L‘BRAR
- Capltol pullding ' v
'v'Fhowan, &rJZona ' R Al
o APUOA ATIORREY GENER
Dear lir. Gurvey: BN T RG]

- We.ecknowledse .rocelpt of your lotter of .27 lispen
) Lo K

'1946, In whilch you request our oplinlon on the followingz ques-

tions:

(1) A mamber of Indians who are dischary ﬂd
waetorans of the military forcos and who aro
now working el do not lutend to roturn to _
thelir rOJO”V%LlOH3 vwish to roglgater and vote
 In this state. ‘Iho question ras besn railsed
‘a8 to vhother or not sueh Indlans arc elizible
Lo roglater and vots in this state,

(2) Diseharzed vetsrans returning to this

stuts, whoseo Tamllie 3, durlng tae tine thoy

wore in tho service, havs moved to this state
~ond cctablished residencs heve, desive to re-

gister and vote in this stute although thoy

have not resided in this state a full yaar

prior to the date of slection. The question
. 43 whether or not these men are eligible to
~paglster and- vote",

‘ In 1928 our Supreme Court, in the ense of Portor v.
hall 34 Ariz, 203, 271 Pac. 411, beld thet Indians wore ine-
eliz ible to vote 1in the State of Arizona because of our con=-
stitutional provlsicon refuslng suffrage to persons under guar-

- dlanshlp. The Court held in that case that untll the iaueral

government dstermines that Indlans ars rsloased from guardle
ship and that thelr status in rogard to citlizenship is the same

as that of any other citizen, th2 law of thls stato prohibits
them from vollng. '

Oonaress has extended cltlzenshilp to uny person born

in the Uditnd States to a membaer of an Indian s trive. Tit.

8, U.S,C.A. €01, end therefors the only barrier that stands
between an Indlan and his richt to exorcise his vote in Ari-
gona 1s ths question of whotber the Indlan 1s under guardisn-

'ship, Tho courts hold that it 1s for Congress to defermino

when end how that relatlonship of guardianship shall be aban-
doned. In re Heff, 197 U.S, 488; 49 L.Wd, 848; 25 Sup. Ct,

- 606,
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The genoral’ statement of lau contained £ V,Amnguris.

v[543,'p£r¢. 49, states:

“ﬂnaixl*unl Tndians who hayo eovered thely con-
nootliond with thie tribe to which they bolong,

vor cwhio nio longer maintain their tribal tola-
tionQ, are subject to theo laws of the stabo

- mhere. thoy hoappen to be, unlosa specially ex
'ceptad by tho Unlted Statsa,

Vo conclu&e that whan an Indlan beconmes omancipated he
is no longer under guardiensiip and, 1f he meets ths olhsy re=

qulrenents of the statute, 1s gualified to vots -in -Arizona.- Tho
cquestlon of emancipatlon 18 a question of fact that must bo cone.
‘sidered in sach Individual ease, at whilch time tho dacision st
‘bo .made as to whether tie Indlan has complied with the varlona -

congresslonal enactuonts permitting him to free hiwself from

2

- any vostige of governmosntal control. It is for the federsl
- govcrnnont alons Yo ebandon that guardlanahlip over the Indian
-and permlt hilm to assume and be subjoct to all the privileszes -

and burdens of one sui juris

.Thiﬂ would apsear to be a sltuation in whleh approp*iata
organlzatlons could make an appeal to Conzress to set up an eman-
¢lpatlion procedure for Inulans, 17 they chose to svail thomselves_

~-of 1%, who have sorved honornbly with the armed forces of the
rUnitea tateu.;“ : '

‘There ere many Inulun tribes existlnU within the State

o of ‘Arizona and the Unlted States. It has been sald thot there-

sre mors full-blooded Indlans in thls State than in any othar."

‘It 1s our opinion that the elizglbillity of an Indian to vote is o

e question to be determlnsed ln caci individusl case and then
upon doterminatlon that omancipation has bosn comploted, ths
right of suffrage must be extended to that individual. It was
aptly stated by Judge lchilister in Porter Ve hall, supra:

Bz % o but so lonz as the federal government

ingists that, not\utnstandinu thelr citizen-:zi
- 8hip, thelr responsibility under our law
differs from that of the ordlnary. citizen, i
-end ‘that they are, or may be, regulated by
that government, by virtue of 1ts guardian=
" ship, 1n any manner different from that which
- may:be used in the regulation of white citi-
- zens, they are, within the msaning of our
constitutional provisilon, 'persons under guard-
- lanshlp', and not entitled to vote"
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Thorofors, we submlt that we cannot lay down ths rulss

An rasponse to a genarel questlon as to whotior epn WIndlan" ia

entitled to vote bLecause of his residones outside of tho rescr-

,_V“Tion C Your gusation 1s fromsd as to Iﬂﬂians vwho are veuerang;
- militsrey servico slone, or an honorsble discharye froi tho
sorvico, deoss not of itaolf change the rﬁlatfor“bxn of @unrdiOA

ond ward.

In answer to your socond questlon, you asolin request
information of & "?ncvdl nature which must rest upon o procls
fact-situation in.oach Ca30, UOW”VBI, 1t will be pougible to
propound a few general rules whlel may aserve as a gulde Lo ths
app"oprlata ofilelals.

_ Section 55~512, A C.2.,1039, lays down the gensral -
princlples to be followad ond 1s in effect a doeclaration of tha
exiasting lew on acquialtlon of residence.

he ugse of tha term "resldenca” in Section 55«201,

ﬁ.c A,1959, in respocet to votlng, appears to be a vse in which
- Pre c

1dence” and “domiclle” are considsred synonymous. termy,
360 28 COJoSO po 7’ ‘)dluln 6 (b)

Thare aro threm‘types of domlelle: (1) donicile of
whieh is generally.the place wihere one is torn;  (2)
cilo by ne?rnhlon of low, wiilch 1s that domiclle attribut-

“ed by tha 1av to & person independently of his own intention
“or actunl reaildo nee; and (5) donilelle of clholes, which is de-

finzd as tho place which a person has olected and ehosen for
himse1lf to Adlsploac2 his previous domicile and which has for
its true baosis or Hundation the intontion of the person., It 1is
with this last domlelle that we are primarlly concernsd, Tomli-.
cile of chele2 1s entlrsly a questlon of residence and laten-
tion, or as 1t 1a frequently put, of [actum and anlmus. To
constitute such a domlcile or to effoct a chanse of domiells,
thare must gppesr both an actual rosidence in a particular lo-
catlon and an intontiosn to rowain thereo or to wake 1t ons's
homv@ A»plying tils rule 1t is scen that at sows tlme there
mus toccur & unilon of resldence and intwntion, and that the
mom°nt that union occurs the person has acquired a new domlclle,

"ard 1f his intontion rcnains unchunwed the person 1s domleilled

at that locatlion from then on. S0 tlorefore, we may gonerally
soy that if a soldier, ex-scrvlcewan, or any other person 1s
within the State of Arlzona undar such conditlons as permit

hin to bocome e rosident of the Stats, as distingulshod from
domiclled theroln, and during that pesriod forms the lntention -
to roside primarily in Arizona and make 1t hls home, from that
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nomjn» on tunt porgon is eomiciled in Arizona and iu,'"?OSjG@ﬂu

of Grizoan within tre meaning of Sectlon 502 01, 4. CoAW1039, anﬂ'-5

one year tnorea;ter becomes 6l1l1;3ible to vote._

In thet connoct on we

l.a. 641; 75 A.L.R. 1251,

There is a gualiflcatlion to this rule.

1y hsld that the fact that one

may. say that tho locatjon of a.

“men's wife or famlly 1s not necessarily a fact thaot 1s ‘a con~ .
‘eluslive deteriinag uion of hils domleile. See In 1o nag“utt AT

1s on mllitary duty does not pre=

eluds him from establishilng hls residence whsre he 13 statlonnd,

if hw .80 dosirss, LUT he ruﬂt have some pericd of yrogldencs.off

- the militsry reservation, 1he casecs without exceptlon held That
S RL3Te rust bu.ﬁomu“,ur’od of time in which a psrsory In wmilitary .
:sexvica_resides,cn rritory other than the military reservatlon o
~whore he is ascizned., Seo liotes, 148 A.L.R. 1411,; 149 AL
e CY P loO u.L R 1 £83 151 A.L.R, 14€8.

‘The manner in \bich raesidonce could be obtulned ofx

attempt illustration and each

'tho reservatlon admits of too many fact-situations for us to-

caae nust be resslved by an ap=-

.plication of tke prlinciples enumclated above to what actually

is tuv cass in th, situatlon nﬂer CﬁnsidvrnLLav

If & prsciss fact-slt

ed to &dvise in eagh caae.

Yours

uantlon 1is proesented 1n the casesy-

.of Indians or any othor 1nd¢v1duals, this office wxll be pleas- }f“ 

very truly;

- JOHM L. SULLIVAN, Attorney Cenoral ( -

Jiiit §s

JOHN W, ROOD, Asst. Atty. Genoral.

465 4|

It is univorsal-




